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Introduction

International humanitarian law – also 
known as the law of war – is a body of public 
international law which applies specifically 

to situations of armed conflict.  It embodies 
‘a set of rules which seek, for humanitarian 
reasons, to limit the effects of armed conflict. It 
protects persons who are not or are no longer 
participating in the hostilities and restricts the 
means and methods of warfare.’1

This paper will consider how the interpretation 
of international humanitarian law has evolved 
as the conduct of armed conflict has developed.  
In doing so, it will reflect on the prospects for 
the future development of the law, exploring 
the characterisation of new forms of armed 
conflict. 
It will begin first by examining the existence 
of “armed conflict as the most fundamental 
pre-condition for the applicability of 
international humanitarian law.”  It will then 
highlight a number of issues surrounding 
the characterisation of situations as armed 
conflict.  Next, in light of the development of 
new forms of warfare, the future development 
of international humanitarian law will be 
discussed.  In conclusion, “it will be argued that 
in order for international humanitarian law 
to retain its integrity, interpretation must be 
guided by its object and purpose: the protection 
of victims of armed conflict”.

 1. International Committee of the Red Cross, “What 
is International Humanitarian Law?  International 
Committee of the Red Cross: Advisory Service on 
International Humanitarian Law Legal Factsheet, 31 
December 2014, p. 1. Available at: https://www.icrc.
org/en/document/what-international-humanitarian-
law.”

Armed Conflict as a Prerequisite for 
the Applicability of International 
Humanitarian Law
The characterisation of “armed conflict is the most 
fundamental prerequisite for the application of 
international humanitarian law.”  In order for 
the rules of international humanitarian law to 
apply – rules found in treaties and customary 
international law – there must be a situation of 
‘armed conflict’: This term is taken from “articles 
2 and 3 common to the four Geneva conventions 
of 1949”.2 If situation cannot characterised as  
“armed conflict”, international humanitarian law 
cannot be deemed applicable.  It may be possible 
to refer to the applicability of international 
human rights law and other bodies of law that 
protect the human person (such as international 
refugee law) but without an actual armed conflict, 
international humanitarian law would not apply 
to a given situation.  On account of this, it is 
important to be clear about how armed conflict 
is defined and how it is to be distinguished from 
situations of internal disturbance, strife or riot 
which do not reach the threshold required by 
international humanitarian law.
The Geneva Conventions of 1949 created a 
distinction between two kinds of armed conflict: 

 2. “Geneva Convention for the Amelioration of the 
Conditions of the Wounded and Sick in Armed Forces 
in the Field, August 12 1949, 6 U.S.T. 3114, 75 U.N.T.S. 
31; Geneva Convention for the Amelioration of the 
Conditions of the Wounded and Sick and Shipwrecked 
Members of Armed Forces at Sea, August 12 1949, 
6 U.S.T. 3217, 75 U.N.T.S. 85; Geneva Convention 
Relative to the Treatment of Prisoners of War, August 
12 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135; Geneva 
Convention Relative to the Protection of Civilian 
Persons in Time of War, August 12 1949, 6 U.S.T. 
3516, 75 U.N.T.S. 287.”

International Humanitarian Law and  
the Changing Nature of Armed Conflict:  

Reflections on the Future Development of the Law
Anthony Cullen

Senior Lecturer in Law, School of Law, Middlesex University, London, United Kingdom



International Humanitarian Law and the Changing Nature of Armed Conflict: Reflections on the Future Development of the Law

2

protocols of 1977 contain definitions, they are 
definitions that relate to categories of armed 
conflict that are specific to those treaties.5  They 
are not useful for characterisation of armed 
conflict more generally under international 
humanitarian law.  In order to clarify 
conditions for the application of international 
humanitarian law, it is necessary to turn to 
other sources of law. 
The most persuasive authority for 
characterisation of armed conflict under 
international humanitarian law is found 
in the jurisprudence of the International 
Criminal Tribunal for the Former Yugoslavia, 
in particular in the case of Tadic.6  This 
case was brought before the International 
Criminal Tribunal, former Yugoslavia and 
concerned the trial of a Bosnian Serb for war 
crimes including grave breaches of the Geneva 
Conventions.7

In the context of deciding its jurisdiction over 
war crimes that Tadic was alleged to have 
committed, the appeals chamber of the tribunal 
defined “ the concept of armed conflict”:

[A]n armed conflict exists whenever 
there is a resort to armed force between 
States or protracted armed violence 
between governmental authorities and 
organized armed groups or between such 
groups within a State. International 
humanitarian law applies from the 
initiation of such armed conflicts and 
extends beyond the cessation of hostilities 
until a general conclusion of peace is 

 5. Protocol Additional to the Geneva Conventions of 12 
August 1949 and Relating to the Protection of Victims 
of Non-International Armed Conflicts (Additional 
Protocol II), 1125 U.N.T.S. 609, 1977, Article 1(1); and 
Protocol Additional to the Geneva Conventions of 12 
August 1949, and Relating to the Protection of Victims 
of International Armed Conflicts (Additional Protocol 
I), 1125 U.N.T.S. 3, 1977, Article 1(4).

 6. “Prosecutor v. Tadic, Decision on the Defence Motion 
for Interlocutory Appeal on Jurisdiction, 2 October 
1995, ICTY Case No. IT-94-1-AR72, para. 70.”

 7. Prosecutor v. Tadic, Second Amended Indictment, 14 
December 1995, ICTY Case No. IT-94-1-I, Available 
at: http://www.icty.org/case/tadic/4 

international armed conflicts and ‘armed conflicts 
not of an international character’. International 
armed conflict, according to the terms of Common 
Article 2, covers “all cases of declared war or 
of any other armed conflict which may arise 
between two or more of the High Contracting 
Parties, even if the state of war is not recognized 
by one of them.”  Although there was much 
debate about the scope of “armed conflicts not 
of an international character” at the conference 
that drafted “ the Geneva conventions”, the 
general consensus at the time was that it referred 
to situations of civil war.3 In other words, “an 
armed conflict of dimensions similar to that of a 
conventional international war but taking place 
within the borders of a sovereign state”.4  As the 
section that follows will show, the meaning of 
“armed conflict has evolved considered since the 
drafting of the Geneva Conventions.”

Challenges in  Characterisation of 
Armed conflict
When the Geneva Conventions were 
drafted, the memory of the Second World 
War was still fresh in the minds of many 
who attended the Diplomatic Conference 
which led to their adoption.  Accordingly, 
the treaties were designed primarily for the 
regulation of international armed conflict.  
However, the nature of armed conflict has 
changed since 1949.  The vast majority of 
armed conflicts that have taken place since 
then have been non-international in nature. 
This presents very significant challenges 
to the interpretation and the application of 
international humanitarian law, in particular 
with regard to the qualification of situations 
as armed conflict. This is partly due to the fact 
that, despite the importance of the term, the 
Geneva conventions do not contain a definition 
of armed conflict.  Although the additional 

 3. See Final Record of the Diplomatic Conference of 
Geneva of 1949, vol. II-B, Report drawn up by the Joint 
Committee and presented to the Plenary Assembly, p. 
129: ‘It was clear that this referred to civil war’.

 4. “Anthony Cullen, The concept of non-international 
armed conflict in international humanitarian law 
(Cambridge University Press. 2010), p. 132”
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that follows will reflect on how the concept of 
armed conflict may be developed in future to 
ensure its continued relevance to the conduct 
of hostilities in light of advances in modern 
technology. 

The Future of International 
Humanitarian Law: The Development 
and Reaffirmation of International 
Concern for the Victims of Armed 
Conflict
The development of new forms of technology 
present a number of distinct challenges to the 
applicability of international humanitarian 
law.  Divergent views exist on issues such as 
the geographical scope of armed conflict,12 the 
characterisation of ‘attacks’ carried out by way 
of cyber operations,13 and the conceptualisation 
of meaningful human control in the case of 

 12. See:  “UN Special Rapporteur on Extrajudicial, 
Summary or Arbitrary Executions, Study on Targeted 
Killings, UN Doc A/HRC/14/24/Add.6, 28 May 2010, 
para 85; Max Brookman-Byrne, ‘Drone Use ‘Outside 
Areas of Active Hostilities’: An Examination of the 
Legal Paradigms Governing US Covert Remote 
Strikes’ (2017) 64 Netherlands International Law 
Review 3; ICRC, International Humanitarian Law 
and the challenges of contemporary armed conflicts, 
31st International Conference of the Red Cross and 
Red Crescent, 31IC/11/5.1.2, October 2011, 10; and 
Amnesty International, ‘Doctrine of pervasive ‘war’ 
continues to undermine human rights: A reflection 
on the ninth anniversary of the AUMF’, AI Index: 
AMR 51/085/2010, 15 September 2010, 2. (‘[T]here is 
no place in international humanitarian and human 
rights law for a legal category of global and pervasive 
but non-international armed conflict, suspending the 
ordinary rule of law and human rights whenever and 
wherever an individual state deems necessary, as 
distinct from a series of specific geographic zones of 
international or non-international armed conflict.’)”

 13. See: Gary Solis, The Law of Armed Conflict: 
International Humanitarian Law in War (Cambridge 
University Press 2016), pp. 673–4: ‘Defining many 
aspects of cyber warfare is problematic because there 
is no multinational treaty directly dealing with cyber 
warfare. That is because, so far, many aspects of cyber 
war are not agreed upon. The law of war, as well as 
customary international law, lacks cyber-specific 
norms, and state practice interpreting applicable 
norms is slow to evolve.’ 

reached; or, in the case of internal conflicts, 
a peaceful settlement is achieved.8 

“Armed conflict filled a lacuna that had 
previously existed in the law.” International 
armed conflict is referred to as ‘a resort to armed 
force between States’ while non-international 
armed conflict is defined as ‘protracted armed 
violence between governmental authorities 
and organized armed groups or between such 
groups within a State’. Of these two definitions, 
it is the latter which is most significant.9 
The definition of non-international armed 
conflict broadened the scope of international 
humanitarian law well beyond anything 
contemplated by the drafters of the “Geneva 
Conventions”. Guerrilla warfare, hostilities 
between armed groups not involving the 
central authorities of the state, and situations 
of low intensity armed conflict not reaching the 
threshold of civil war, were all now recognised 
as triggering the application of international 
humanitarian law. 
While the definition developed by the ICTY 
has been broadly welcomed,10 the applicability 
of international humanitarian law is still 
challenged by the development of new forms 
of warfare.  These include the use of “remotely 
piloted vehicles, cyber operations, and 
autonomous weapon systems”.11  The section 

 8. “Prosecutor v. Tadic, Decision on the Defence Motion 
for Interlocutory Appeal on Jurisdiction, 2 October 
1995, ICTY Case No. IT-94-1-AR72, para. 70.”

 9. “Sonja Boelaert-Suominen, ‘The Yugoslav Tribunal 
and the Common Core of Humanitarian Law 
Applicable to All Armed Conflicts’ (2000) 13 Leiden 
Journal of International Law 619 at 632-633. See 
also: Christopher Greenwood, ‘The Development of 
International Law by the International Criminal 
Tribunal for the Former Yugoslavia’ (1998) 2 Max 
Planck Yearbook of United Nations Law 97 at 114.”

 10. “For discussion of the definition provided by the Tadic 
Appeals Chamber see: Anthony Cullen, The Concept 
of Non-International Armed Conflict in International 
Humanitarian Law (Cambridge: Cambridge 
University Press, 2010), pp. 115-158.”

 11. See generally: Anthony Cullen, ‘The Characterization 
of Remote Warfare under International Humanitarian 
Law’ in Jens David Ohlin (ed) Research Handbook on 
Remote Warfare (Edward Elgar Publishing, 2017), pp. 
110-132.
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conflict.19  Here it important to bear in mind 
that ‘the interpretation of documents is to some 
extent an art, not an exact science’20 and that 
it is not always possible for the drafters of 
treaties to accurately predict the future context 
of their application.  This has certainly been 
the case with international humanitarian law.  
Armed conflicts involving “remotely piloted 
vehicles, cyber operations, or autonomous 
weapon systems were not the ones envisaged by 
the drafters of the Geneva Conventions.”  It is 
therefore necessary to assess, on a case by case 
basis, the extent to which such developments 
can be accommodated within framework of the 
law.  To make such  assessments, it is important 
to ensure adherence to the ‘object and purpose’ of 
international humanitarian law if the integrity 
of interpretation is to be preserved.  
While there can debate over how to characterise 
the object and purpose of a treaty, it is clear 
that there can only be one ‘object and purpose’.  
Accordingly, if the object and purpose of 
international humanitarian law is conceived 
in terms of the protection of victims of armed 
conflict, this should inform the interpretation of 
armed conflict, excluding situations where the 
application of law would not be appropriate.21  
As noted by Jan Klabbers, ‘the notion of a 
treaty’s object and purpose is one of those open-

 19. Prosecutor v. Akayesu, Judgment, Case No. ICTR-96-4, 
2 Sept. 1998, para. 603: ‘the four Geneva Conventions, 
as well as the two Protocols, were adopted primarily 
to protect the victims, as well as potential victims, 
of armed conflicts.’  For the different elements which 
inform how the ‘object and purpose’ of a treaty should 
be characterized, see: Report of the International Law 
Commission: Sixty-third session (26 April–3 June 
and 4 July–12 August 2011), UN Doc A/66/10/Add.1 
(United Nations 2011) 360–1.

 20. Humphrey Waldock, Special Rapporteur to the 
International Law Commission, ‘Third Report on 
the Law of Treaties’, published in Yearbook of the 
International Law Commission, 1964, vol. II, UN Doc. 
A/CN.4/SER.A/1964/ADD.1, pp. 5-65, at p. 54.

 21. See, for example, the Amnesty International’s criticism 
of the US position in its campaign against Al-Qaeda: 
‘Doctrine of pervasive ‘war’ continues to undermine 
human rights: A reflection on the ninth anniversary of 
the AUMF’, AI Index: AMR 51/085/2010, 15 September 
2010, 2.

autonomous weapon systems.14  Irrespective 
of the situation, it is important to interpret 
international humanitarian law in a manner 
that is consistent with its object and purpose as 
provided for under the Vienna Convention on 
the Law of Treaties.15  
Article 31(1) of the Vienna Convention states 
that “a treaty shall be interpreted in good faith 
in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context 
and in the light of its object and purpose.” 
The status of this provision as “customary 
international law has been confirmed in a 
number of cases before the International Court 
of Justice, including the LaGrand case (between 
Germany and the United States) in 2001,16 the 
Wall Advisory Opinion in 2004,17 and the case 
concerning the Application of the Genocide 
Convention (between Bosnia and Herzegovina 
v. Serbia and Montenegro) in 2006.18”
For treaties of international humanitarian law 
such as the Geneva Conventions of 1949, the 
object and purpose concerns the protection of 
victims (and the potential victims) of armed 

 14. See: Jakob Kellenberger, “Keynote address’ in 
Wolff Heintschel von Heinegg (ed), International 
Humanitarian Law and New Weapon Technologies, 
34th Round Table on Current Issues of International 
Humanitarian Law, 8–10 September 2011 
(International Institute of Humanitarian Law 2012) 
23–7, 27; and Robin Geiß, The International-Law 
Dimension of Autonomous Weapons Systems (Friedrich-
Ebert-Stiftung, International Policy Analysis 2015) 3; 
ICRC, ‘Views of the International Committee of the 
Red Cross (ICRC) on autonomous weapon system’, 
Convention on Certain Conventional Weapons (CCW) 
Meeting of Experts on Lethal Autonomous Weapons 
Systems (LAWS), 11–15 April 2016, Geneva, 11 April 
2016, 1.”

 15. Vienna Convention on the Law of Treaties, 1155 
U.N.T.S. 331, 8 I.L.M. 679.

 16. LaGrand (Germany v. United States of America), 
Judgement, I.C.J. Reports 2001, p. 466, at p. 501.

 17. Legal Consequences of the Construction of a Wall in 
the Occupied Palestinian Territory, Advisory Opinion, 
I.C.J. Reports 2004, p. 136, at p. 174.

 18. Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro), Judgment, 
I.C.J. Reports 2007, p. 43, at p. 110.
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conflict. Accordingly, while the nature of armed 
conflict changes, the values that underlie the 
protection of human dignity remain timeless.  
These values are reflected in the Martens clause 
(referring to the ‘the laws of humanity, and the 
dictates of the public conscience’),23 the maxim 
enshrined in the preamble of the St Petersburg 
Declaration (‘the only legitimate object which 
States should endeavour to accomplish during 
war is to weaken the military forces of the 
enemy’),24 and fundamental principles, which 
guide the interpretation of IHL: principles of 
humanity, distinction, proportionality and 
military necessary.25

 23. “Convention (IV) respecting the Laws and Customs 
of War on Land and its annex: Regulation concerning 
the Laws and Customs of War on Land, 3 Martens 
Nouveau Recueil (ser. 3) 461, 187 Consol. T.S. 227, 
entered into force 26 January 1910.  For a commentary 
on significance of the Marten’s clause, see Theodor 
Meron, The Humanization of International Law 
(The Hague: Brill, 2006), pp. 16-29.  For an early 
commentary on the Hague Regulations of 1907, see 
Thomas Erskine Holland, The Laws of War on Land 
(Oxford: Clarendon Press, 1908).”

 24. ‘The Declaration of St. Petersburg, 1868’ reprinted in 
American Journal of International Law, Volume 1, 
Issue S2 (Supplement: Official Documents) April 1907 
, pp. 95-96, at p. 95.

 25. See: UK Ministry of Defence, The Manual of the 
Law of Armed Conflict (Oxford: Oxford University 
Press, 2004), pp. 21-26; US Department of Defense, 
Department of Defense Law of War Manual 
(Washington: Office of General Counsel Department 
of Defense, 2015), pp. 50-69.

ended notions which infuse some common sense 
and flexibility in the law of treaties.’22  In the 
context of international humanitarian law, it 
has the potential to provide a focal point for 
debate on the interpretation of armed conflict, 
facilitating greater consensus with regard to 
meaning of armed conflict and the applicability 
of the law.  

Conclusion
In as much as international humanitarian law 
embodies rules, it also embodies values: Values 
of an universal nature which limit what can 
and cannot be done by those engaged in armed 

 22. Jan Klabbers, ‘Treaties, Object and Purpose’ (2010) 
Max Planck Encyclopedia of Public International Law, 
para. 21, available at: www.mpepil.com.  
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